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Income tax debts may be eligible for discharge under Chapter 7 or Chapter 13 of the Bankruptcy 
Code. Filing for bankruptcy is one of 5 ways to resolve tax debt (see end), but taxpayers should consider 
bankruptcy only if they meet the requirements for discharging their taxes. There may be other 
consumer debt considerations and some taxes may survive the bankruptcy. 

The current bankruptcy laws were enacted and signed by President George W Bush on Apr 20, 2005. 
Prior to that the laws were unchanged since 1978. The biggest difference now is the “Means Test.” 
Determining if the debtor has the means to reasonably pay their debt, and not just weasel out of it. 

Chapter 7 provides for full discharge of allowable debts. Chapter 13 provides a payment plan to repay 
some debts, with the remainder of debts discharged. Under the new bankruptcy laws, tax debts are 
treated the same way in both Chapter 7 and Chapter 13 petitions. (Previously they were not!) Not all tax 
debts are capable of being discharged in bankruptcy. Only “Individual Income Taxes.” The bankruptcy 
petitioner must have tax debts that meet five criteria for discharge.  

Tax debts are associated with a particular tax return and tax year. The bankruptcy law lays out specific 
criteria for how old a tax debt should be.  

~~~~~~~~~~~~~~~~~~~~~~ 

Five Rules to Discharge Tax Debts 
If the income tax debt meets all five of these rules, then the tax debt is dischargeable in Chapter 7 and 
Chapter 13 bankruptcy petitions.  

1. Return Due At Least Three Years Ago 
The tax debt must be related to a tax return that was due at least three years before the taxpayer files 
for bankruptcy. The due date includes any extensions.  

2. Return Filed At Least Two Years Ago 
The tax debt must be related to a tax return that was filed at least two years before the taxpayer files for 
bankruptcy. The time is measured from the date the taxpayer actually filed the return.  

3. Tax Assessment At Least 240 Days Old 
The IRS must assess the tax at least 240 days before the taxpayer files for bankruptcy. The IRS 
assessment may arise from a self-reported balance due, an IRS final determination in an audit, or an 
IRS proposed assessment which has become final.  

4. Tax Return was Not Fraudulent 
The tax return cannot be fraudulent or frivolous.  

5. Taxpayer Not Guilty of Tax Evasion 
The taxpayer cannot be guilty of any intentional act of evading the tax laws.  

 



Some Tax Debts Not Dischargeable 
Tax debts that arise from unfiled tax returns are not dischargeable. The IRS routinely assesses tax on 
unfiled returns. These tax liabilities cannot be discharged unless the taxpayer files a tax return for the 
year in question. SFRs filed under IRC 6020(b) are not dischargeable unless the taxpayer provided 
sufficient information to allow for a computation of tax.  (CCH IRS Collection Procedures par.1110.04) 

Other Tax Issues in Bankruptcy 
Before a Chapter 7 or Chapter 13 bankruptcy can be granted, the bankruptcy petitioner is required to 
prove that the four previous tax returns have been filed with the IRS. The four previous tax returns must 
be filed no later than the date of the first creditors' meeting in a bankruptcy case.  

Additionally, bankruptcy petitioners are required to provide a copy of their most recent tax return to the 
bankruptcy court. Creditors can also request a copy of the tax return, and petitioners must provide a 
copy to them. 

Tax Liens Can Survive The Bankruptcy 
While unsecured debt may get discharged in a chapter 7 or 13, the tax lien can survive because it is a 
secured debt even though it is not secured by a mortgage or a UCC filing. The tax lien survives beyond 
other secured creditors because tax liens have special consideration in bankruptcy beyond that of other 
secured creditors. Other secured creditors are limited to what they can get from the non-exempt assets 
of the bankruptcy estate. Government gets more consideration by law and reaches beyond that. A tax 
lien can survive, and grow to be worth even more! If, for example, a taxpayer comes out of a 
bankruptcy and keeps his home. Let’s say there is a Federal tax lien of $50,000. If that home has 
$10,000 of exempt equity value to it, the tax lien attaches to that $10,000. Additionally, if the equity 
grows over the next few years due to declining principal balance and appreciation in value, the lien also 
attaches to that increased value. 

How To Defeat A Tax Lien In Bankruptcy 
The IRS files tens of thousands of tax liens every year. There are a lot of errors. Tax liens are filed by 
name, not by property. Tax liens attach to property the taxpayer owns now, and acquires in the future, 
within the jurisdiction in which the tax lien is filed. 

Primarily the tax lien must be perfected by correctly identifying the taxpayer. If the correct legal name 
is not used, that could spoil the perfection of the tax lien. If the tax lien is filed in the wrong 
jurisdiction, that can spoil perfection also. (Filing rules can vary in each jurisdiction.) If the name is 
not correct and defeats search logics (computer based) that can invalidate a lien. E.g. a person 
changes their name (women who marry/re-marry.) The IRS needs to track that and correct/re-file their 
tax lien. There may be some argument as to whose responsibility it is to facilitate that. 

The taxpayer is required to let the IRS know of name and address changes. The IRS computers should 
also note these changes when a tax return is filed and there is a different name with the SSN. Or SSA 
should note it when the name is changed in marriage. Who is responsible? That can be subjective. A 
lot is dependent on timing, when tax debt is incurred, when other legal actions are effective. 

These errors and changes happen a lot. Do not assume the tax lien is perfected! This is where 
bankruptcy attorneys fail their clients because the bankruptcy attorney who is not familiar with this will 
assume the government is right. It is a disservice to the client. If the challenge is not brought up during 
the bankruptcy proceeding, then the taxpayer loses.  An operation of law.  An unwitting acceptance by 
the taxpayer. 

 



Which Taxes May Survive The Bankruptcy? 
Obviously, anything that is not an “Individual Income Tax” debt. That includes business taxes, 
employment taxes, excise taxes, estate taxes, gift taxes, and anything else outside that definition. Also, 
any taxes that do not fall within the time limitations above. That includes post-petition taxes (taxes due 
and filed after the bankruptcy petition date). 

Jurisdictions. Tax liens are generally filed at the County Recorders office for individuals, and the 
Secretary of State’s office for businesses. This can vary by state. 

Julian Date Calendar. Use a Julian date calendar as attached to make sure you don’t miss a deadline 
or time limit by a single day that can blow your whole case. Not all months are 30 days. I learned that 
the hard way in one case decades ago. I only had to learn it once. On the attached calendar use the 
chart on the right for normal yrs. Leap yrs is on the left. 

~~~~~~~~~~~~~~~~~~~~~~ 
 

Five Strategies For Getting Out Of Tax Debt.  

1. Installment Agreement: (or SIA) a monthly payment plan for paying off the IRS.  
2. Partial payment installment agreement: a fairly new debt management program where you       

have a long term payment plan to pay off the IRS at a reduced dollar amount. This is subject to 
review in case the taxpayer has a windfall or good fortune. 

3. Offer in Compromise: a program where the taxpayer can settle tax debt for less than what is 
owed. Requires making a lump sum or short term payment plan to pay off the IRS at a reduced 
dollar amount.  

4. Not currently collectible: a program where the IRS voluntarily agrees not to collect on the tax 
debt for a year or so. Usually up to two yrs then they review again. 

5. Bankruptcy: discharge tax debts under the strict rules of a Chapter 7 or 13 bankruptcy petition. 

 

~~~~~~~~~~~~~~~~~~~~~~ 
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Quick Reference 

 

3 Rules 
to Discharge Tax Debts 

in Bankruptcy 
~~~~~~~~~~~~~~~~~~~ 

 

1. Return Due At Least Three Years Ago 
The tax debt must be related to a tax return that was due at least three years before the taxpayer files 
for bankruptcy. The due date includes any extensions.  

 

2. Return Filed At Least Two Years Ago 
The tax debt must be related to a tax return that was filed at least two years before the taxpayer files for 
bankruptcy. The time is measured from the date the taxpayer actually filed the return.  

 

3. Tax Assessment At Least 240 Days Old 
The IRS must assess the tax at least 240 days before the taxpayer files for bankruptcy. The IRS 
assessment may arise from a self-reported balance due, an IRS final determination in an audit, or an 
IRS proposed assessment which has become final.  

 

Additional Considerations 

4. Tax Return was Not Fraudulent 
The tax return cannot be fraudulent or frivolous.  

5. Taxpayer Not Guilty of Tax Evasion 
The taxpayer cannot be guilty of any intentional act of evading the tax laws.  


